MR. GEORGE H. SHINK: Mr. Chairman, | want to thank
you very much for your very kind introduction. The only correc-
tion to your statement | desire to make is one concerning the pro-
vince to which | belong. Though we are not greedy and we like a
lot, we have not 36 taxes in the Province of Quebec. (Laughter).

MR. ILIFFE: Mr. Shink, | obtained that information from our
Secretary and | shall have to ask you to take him to task some time.

MR. SHINK: I'd reduce that by ten. Mr. Detwiller, | desire,
though I'm asked to put to you a few questions—I desire first to
congratulate you on the very clear explanation of the sales tax laws
of British Columbia and more especially on the wvery clear ex-
position you have made of the distribution of powers in Canada. |
cannot say that | have a working knowledge of your law; | have
read it three times and at the conclusion or at the end of every read-
ing, | have come to the conclusion that you have done far better

than we have done in Quebec. Therefore, | imagine your task must
be all the easier. There are, however, a few points upon which |
would like to obtain from you more explanation, and | would

mention, first, railway companies; how you tax them with your Sales
Tax Act? What things do you tax which are purchased by railway
companies? Secondly, | would ask you how do you deal with con-
tractors that have contracted with what is called in law a "lump
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sum contract® ? And thirdly, how do you deal with a contractor
who has signed a contract, where his remuneration is cost-plus?
When you will have dealt with these three subjects, if you are
patient enough, I'll have a few more, if time permits.

MR. DETWTLLER: The first point was the railways. | think
that that problem was probably solved by you people some vyears
ago for us, because when the representatives of the railway com-
panies came to British Columbia when it was apparent that this tax
was going into force, they submitted to the Department a proposal
whereby all purchases made by these companies across the Do-
minion, and destined for British Columbia, would have tax paid on
their purchases and this would be remitted by the railway companies
themselves. Under the Act, it is provided that the railways and all
companies engaged in inter-provincial trade be provided with a
special prefix which allows them to purchase tangible personal
property free of tax, regardless of the fact that some of it may be
resold or some of it might be used or consumed by the companies
themselves. For example, if in British Columbia, a railway pur-
chased two million dollars worth of ties, which are taxable under
our Act, it is yery likely that the company would send one and a
half million dollars worth of these ties out of the Province. If
four hundred thousand dollars worth of ties were to be delivered
just inside the Alberta border, lie there for three months, and then
one hundred dollars worth of them were moved back to British
Columbia, it would be an impossible situation for any taxing
authority to try and keep track of the tax on such shipments and
what amount was wused within this Province. To overcome this
problem, the railway companies and certain other corporations en-
gaged in inter-provincial commerce have been provided with this
special prefix, and obtain all goods which they purchase in the
Province free of tax. The companies then submit the tax on all
property which is used or consumed in the Province and on which
they have not paid tax from their own central accounting depart-
ment, under an arrangement very similar to your own.

With reference to the query concerning contractors, first let
me deal with those contracts which are let on a fixed fee or lump
sum basis. Under the Act, in the case of a contractor operating on
a lump sum basis, he is deemed to be the consumer of all merchan-
dise used in executing such work. In view of the fact that when a
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person purchases a house under a lump sum contract, he enters into
an agreement with his contractor to improve real property to the
specifications of the house, he does not buy any tangible personal
property, for his contract concerns real property. Therefore, some-
where between the supply yards and the owner who finally purchases
the house, the tangible personal property which is used in con-
structing the house is used or consumed and is taxable under the
Act. For example, as long as a shingler holds a shingle in his hand,
that is tangible personal property; however, when it is placed on
the roof and a nail is driven through it, it becomes attached to the
house, which is considered real property and the shingle itself be-
comes real property. A contractor, then, is deemed to be a con-
sumer of all materials used in a lump sum contract and pays tax
on the same when he obtains them from his suppliers.

In the case of a cost plus or time and material contract, the
purchaser enters into a contract for the construction of the house,
and as he receives a billing which separates the charges for the
house into labour and materials, then in this case the contractor is
actually selling tangible personal property to a purchaser in the
same way as he is charging him separately for the labour involved
in constructing the house. In this case the contractor is operating
as a vendor selling property, and therefore must register under the
Social Security and Municipal Aid Tax Act, apply the tax on ma-
terials sold to the purchaser and remit the tax collected to the Gov-
ernment. In either case the same amount of tax is collected, but on
the one hand the consumer of the materials is deemed to be the con-
tractor and on the other hand, in the case of the time and material
contract, it is the person who purchases or receives the house.

Were there any more questions?
MR. SHINK: Ready for more?
MR. DETWILLER: Certainly, | will do my best.

MR. SHINK: | must correct an impression under which you
are with regards the situation in Quebec. We do tax railways in
Quebec under the Sales Tax. We tax them in the ratio of ton
mileage within the province to total ton mileage.

How do you tax, in British Columbia, under the same Act,
lumber companies, for the purchase of tangible property which they
use and consume?
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MR. DETWILLER: In my paper | mentioned that under the
British Columbia statute the tax is applied to manufacturing and
industrial concerns slightly differently to the way in which it is
applied in the other Provinces having this revenue measure in
Canada. In British Columbia, if a large lumbering concern pur-
chases a bulldo2er or logging equipment, the company must pay a
tax of 3% of the purchase price to the supplier of such property,
who collects it and remits the tax to the Government. The full
amount of tax is paid in every case on the full amount of the pur-
chase price under the British Columbia statute. | believe that in
Quebec, if a lumber company made a purchase of similar equipment
and the tax which was due on the whole purchase price amounted
to five thousand dollars and the lumber company's domestic sales
were 50% of the total sales made by the company, then tax would
only be 50% of the total tax applicable on the full purchase price,
or, in other words, such a company would only pay $2,500 to the
Government. s that right?

MR. SHINK: Yes.
MR. DETWILLER: ThereforeMR. SHINK: There's a minimum of 33%.
MR. DETWILLER : | see.

MR. SHINK: A minimum of the tax, the tax will always be
paid at least in the proportion of one-third.

MR. DETWILLER: | am afraid that in British Columbia as
we have so many concerns engaged in the export business, that if
we allowed consideration such as that given in Quebec, our revenue
would be very seriously affected. For example, | should imagine
that close to 90% of the production of the pulp and paper industry
is exported from the Province. This would mean that only 10%
of the tax which could be levied on the purchase price of equip-
ment paid by such a concern would be payable to the Government
in British Columbia. The tax is paid on the total purchase priced
and the full amount of tax is remitted in every case.

MR. SHINK: Mr. Chairman, | would suggest that we hear
the other speakers on the programme before we ask further
questions.

MR. ILIEFE: Gentlemen, the next address, or commentary
upon Mr. Detwiller's address, will be that of Dr. Richards Petrie,
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Professor of Economics and Political Science of the University of
New Brunswick. Dr. Petrie was born and raised in the Province
which he now serves. He obtained his B.A. and Master's Degrees
at Acadia and studied law at Dalhousie—pardon me, but | seem
to have made a detour in my notes and to be well into Nova Scotia
at the present time. (Laughter).

MR. C. S. RICHARDSON, MONTREAL: Acadia has acquired
a very distinguished alumnus. (Laughter).

MR. ILIFFE: They have, that's quite true. Dr. Petrie gradu-
ated from the University of New Brunswick and did post-graduate
work at Chicago and McGill Universities. | apologize sincerely for
my error.

| assume that Dr. Petrie will approach the Sales Tax problem
from the point of view of the economist. So far wew have heard
the opinions of administrators of the taxing Acts; | personally shall
be pleased to hear an economist's reaction. Dr. Petrie, please.

DR. J. RICHARDS PETRIE: Mr. Chairman, gentlemen—first
of all I want to thank the Programme Committee very much indeed
for asking me to come here to this lovely city of Quebec and take
part in discussions on this particular topic. There are one or two
things I'd like to get clear, however, before | get into it. The
Chairman referred to this panel as "gentlemen" once or twice, and

called us experts. Well, | want to speak for myself—I am not an
expert and many of my acquaintances, | think, doubt whether | am
a gentleman. (Laughter). | am a Maritimer, and we Maritimers

have a reputation of being dour. | think that dourness is a direct
derivative of our poverty, and | am going to be dour today.

I am filled with admiration for Mr. Detwiller's paper; 1 think
it is an excellent paper. | don't agree with it, and | hope he won't
take anything personal that I may say about it.

Before | come to specific points, | think it is well to put any

audience on notice as to a person's particular prejudices. | didn't
want to say anything this morning because there were other people
better equipped to discuss this business of education than | am,

but I have a very profound belief in what we should be doing in
our educational programme for public administration and for
citizenship. We should be attacking the problems of our society
from a philosophical viewpoint. Nobody used the word "phil-
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osophy" this morning, as such, but it was talked around. | have
come to the state of my existence where | believe that we all should
know in what we believe and why we believe it and then, be pre-
pared to fight for it, having told other people in what we believe.
I am going to tell you now in what | believe about sales taxes. And,
as | say, it springs from a certain fundamental philosophy, social
philosophy, if you want to call it that.

| approach taxation not as a science but rather as an art, and
usually when | sit down to think about taxation, | reach to the
shelf nearest to my desk in my university where | have a favourite
book: it's called "Alice in Wonderland". When we think in terms
of the scramble for revenues in this country among the Federal,
Provincial and Municipal taxing authorities, | am always reminded
of Lewis Carroll's little jingle:

"He thought he saw a banker's clerk descending from the bus,
He looked again and saw it was a hippopotamus;
If this should stay to dine with us, he said,
There won't be much for us!"

Now that's what the provinces feel, | think, and in turn, the muni-
cipalities feel it.

Taxes of course are paid by consumers in one way or another,
because we are all consumers. | approach the problem of taxation
in accordance with an almost indefinable concept of social justice
and it leads me as an academician and a person engaged in theo-
retical pondering to some sort of an ideal that we should tax in
accordance with ability to pay taxes. And that leads one almost
automatically to what most students would agree is the best yard-
stick of ability, that is income, not expenditure. The trouble is with
income is that it is a hard thing to define and it is a hard thing to
measure, and 1 am fond of using this old cliche now that we have
a yardstick but we can't read the scale on it when we try to measure
income.

Well, with that fundamental approach that we should tax in
accordance with ability, we should as far as possible levy our taxes
in accordance with income, net income, not in accordance with what
is spent. You find somewhere along the line, | am afraid, that your
ideals have to get compromised because of the necessity of being
practical. It is quite apparent that the public of this country didn't
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want any higher income taxes; that's why they were reduced. It is
quite apparent that we need more and more money, as governmental
expenditures rise and Kkeep rising with the ever-expanding services
that government is expected to give. So that somewhere along the
line you find yourself, or | find myself, driven into a corner. |
say repeatedly, | don't like sales taxes because sales taxes are
regressive.

Then, somebody says: But we have to have so much money for
the Province of Quebec, the Province of Ontario or Prince Edward
Island. We can't get it from the income tax because that is all
fixed up—now what do we do?

| put the sales tax at the very bottom of the list in terms of
any discussion of equity. | admire Mr. Detwiller's attempt to
rationalize his sales tax by saying that indeed it might not even
be regressive after these exemptions have been made; it might have
some degree of progressivity to it, but | don't believe it. It is
a good effort, though. (Laughter).

I think there is only one rational approach, only one reason for
imposing a retail sales tax at the provincial and/or municipal level
and that is because it really gets money. It's one of the splendid
sources of revenue. So that, | suppose | have to go along: | have
only one vote in my province; and I'll vote against the sales tax,
if they want to put one on, but I'll lose probably. And the gossip
in New Brunswick currently is that there may be, indeed, be the
kind of a tax that B.C. has and that Quebec has imposed there,
because revenue requirements are rising there as they are elsewhere.
But | don't know, being outside the administration.

But if we do it, if we have to put it on, | hope that very great
care will be given to the range of exemptions. Mr. Detwiller was
talking about the exempting of necessities of life, making the tax
less regressive, but | can't define a necessity. Everything is necessary
if you get used to it; and the trouble is that we people who, in the
class rooms and in the ivory towers, start talking about these things
as necessities and those things as luxuries soon lose the thread.
What we're doing, when we exempt necessities and tax luxuries, is
imposing taxes on commodities that the poor shouldn't buy but do,
such as electric ice refrigerators, radios, and even automobiles. |
am always baffled as to where you draw the line. But | think as a
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starting point you must exempt all foodstuffs. The trouble is that
the broader your exemption base, the less revenue you get.

The tax not only is regressive, despite whatever you do in
terms of basic exemptions, because the dollars spent by the man in
the lowest income bracket represents a great deal more sacrifice,
maybe, than ten times that dollar spent by the fellows in the higher
brackets, and [I'll argue that with anybody. But when the tax is
imposed upon capital goods that arc used in industry it becomes a
tax on costs, and | don't like taxes on costs either; that ties in with
my fundamental philosophy.

| don't want to take up too much time, but | do want to get at
this constitutionality one. I am not a lawyer, although | was ex-
posed to several years of legal training so that | could understand
what the tax law was about. One of the worst things that ever hap-
pened to this country was the use of direct and indirect taxation as
read into our B.N.A. Act, and the second worst thing, | think, that
happened, | say that's the worst thing from the point of view of
revenue and finance; the second worst thing that happened was
when the judicial committee lifted poor old John Stuart Mill's
definition and read it into the record. If the old man had known
what was going to happen to that one, I'll bet you he wouldn't have
put it in his text book, because it has cluttered up the whole area,
in my view, of taxation and the power to tax in this country.

I was aghast when | came home to Canada from the United
States knowing nothing about Canadian taxation, but determined
to learn something about it. | was aghast, when | started to get into
the constitutional muddle. And the quickest way for me to have
learned it, | suppose, was to study the death duties. So | studied
the death duties and | studied the legislation as well as the judicial
interpretation of that legislation, and the Quebec legislation was the
one | started with. | found out that they'd pass an Act, and it
would get knocked out, so they'd rewrite it and then part of it
would get knocked out, then they'd keep rewriting it, until finally
they'd get one that stood up to do via the back door what they
couldn't through the front door, and when the back door was
locked, they went in through the cellar windows, and then all the
provinces did the same thing. In other words, when you have a
tax within the province, you tax property under an estates tax. You
couldn't get the property if it was outside the province so then
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you had to get a tax on transmissions, successions, so you could get
everything. All the provinces did it and we had a fine mess. The
legal profession got rich on it. (Laughter).

Now having got through all that and hoping that we had it
over with, with the death duties being put up at the federal level,
now | find that we are going through the same sort of a business
in connection with sales taxation. Now we need a reconciliation, it
seems to me, of the economic and the legal viewpoints. The legal
viewpoint on what is a direct tax is abundantly clear, made clear
by the judiciary of this country and of the United Kingdom. | still
think, as an economist, I know when a tax is direct and when it
isn't. But my definitions won't tie in with the definitions of the
courts. So what we do now is employ a tax and we get best counsel
we can buy and if we can only word the statute in the right way, we
can almost tax anything in the province. Now | am speaking as a
layman, and the legal profession will probably take me apart on
that. But, after all, when | read the wording, the very careful
wording, of these statutes, I come to the conclusion that the limit
to provincial taxation is only the natural limit to the ingenuity of
the legal profession to draft an act which will stand up in the
courts. | don't believe—this is my view as a layman—that the New
Brunswick Tobacco Tax Act, in entirety, is intra vires. And one
time, | was in pretty good company, because the Chief Justice of the
Canadian Supreme Court and one of his colleagues dissented in the
Atlantic Smoke Shop Case and said that the whole Act was ultra
vires. Of course, theirs were the minority viewpoint.

1 don't mind so much; | suppose you have to get reconciled to
revenue requirements. | dont mind so much if we have to tax retail
sales. But let's not say, "Oh well, it isn't a sales tax—made a mis-
take, shouldn't have said retail sales, we tax the consumer”. We
are always worrying about the phraseology; it is a sales tax whatever
you call it, surely.

I think we should have a constitutional amendment and get rid
of all this nonsense, legal fiction, and the provinces should be given
the right to tax in all respects, save that kind of taxation that inter-
feres with inter-provincial trade and commerce and which would
tend to impose Customs duties on goods imported. Everything
else we should have the right to tax. That would clean the decks
at least, in my view, and we'd stop all this nonsense about worrying
about a word.
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Again | don't want to be critical of Mr. Detwiller, but once he
called it a sales tax and then he got around that and it became a tax
on a consumption or a tax on a person consuming. | feel sorry that
he has to do that. (Laughter).

But there is one thing, Mr. Chairman, before | leave, that |
want to make abundantly clear. It is this devious thing we call a
Use Tax. The situs of a sale outside the province is outside the
province. You wouldn't get to first base with the judicial com-
mittee trying to impose a tax on that sale. So what do you do?
You call it a Use Tax, and when a poor fellow brings a commodity
into the province, then you hit him; you say "this is not a tax on
the sale at all, this is a tax on the use".

Again, I'm probably just a country boy and too naive to be in
this league, but 1 still dont see any sense to it. Furthermore, |
think it has serious economic: implications for the nation if we come
to the point, as well we may, where all ten provinces are levying
sales taxes on top of an 8% Federal sales tax. And we have this
Use Tax business so that the fellow who buys an automobile in
Oshawa and pays, let's say, a provincial sales tax of 2 or 3% in
Ontario and he lives in Montreal and drives it down, and then they
catch him there; it becomes a pretty heavy burden. The worst
feature of it, apart from that, is the inequity, because you adminis-
trative fellows can only catch the stuff that's registered—just try
to stop me from bringing in cigarettes. You don't try anyway,
because it would cost you too much. | wonder how many people
in the Province of Alberta or the Province of British Columbia or
Saskatchewan or Quebec who have brought a radio in from another
province have declared that purchase and paid the Use Tax. | sus-
pect that the avoidance is very high. In respect of New Brunswick's
effort in section 5 of the New Brunswick Tobacco Tax Act, | never
heard of them collecting a tax on anybody who brought in cigarettes
to smoke in New Brunswick; they don't attempt it. So that you
discriminate against that unfortunate type of durable consumer
goods which happens to have to have a licence and the whole range
of other commodities are likely to escape. | can't speak with
authority because again I'm not an administrator, I'm a poor pro-
fessor. But | suspect, that there is wide scale avoidance and there's
a basic inequity there that | don't like, again going back to my
philosophy of justice.
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The complications of the definition of "retail sale” have been
admirably discussed and many of the technicalities have been well
covered. | am not going to take any more time because | am certain
that many of these technical phases will come out. | thought it
might be useful if | came up here and just started to talk about a
little philosophy and see if 1 couldn't get somebody angry enough
to want to do something about it. Thanks very much. (Laughter
and applause).

MR. ILIFPE: Gentlemen, 1 think that at this point | should
ask Mr. Shink if he wishes, immediately, to file any rebuttal to the
last submission, because | believe Mr. Shink reserved the right to
take the floor again.

MR. SHINK: With due respect to Dr. Petrie, the reply is very
easy. His statements are all against the taxes, especially the sales
taxes. We are all against taxation; in the bottom of our hearts, we
are all against taxation, but if you give some deep thought to the
amount of taxes you pay to a state, you will realize that you are
simply doing your duty in allowing that state to fulfil its aims and
objects.

If you belong to a club and your membership fee is only a $2.00
annual membership fee, surely that club can not do very much for
its members. But if you do pay a membership fee that is a sub-
stantial one, surely the treasurer of that club and the executives can
certainly do something in return for the members. Alike for the
states: in this country, in this province, for instance, the province,
if | look at its past, | find that the province has not taxed its subjects
sufficiently, in order to improve matters. The province now is
taxing much more than it did in the past. With the amount of
revenue which these taxes produce, the province is now able to aid
its population in all fields of activity: education, roads, etc.

Now, Dr. Petrie, with force and with talent, has decried the
way provinces have to do certain things in order to obtain, justly
and legally, a certain amount of revenue. That is due to our con-
stitution, and we do not decry our constitution; we stand by our
constitution. Our constitution has been brought about freely, after
free discussions. The provinces have, themselves, agreed that they
would only impose a direct tax. Now, would it be just that, having
that right of imposing direct taxes, we tax an inhabitant of this
province when he buys an automobile within the province, and we
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would not tax his neighbor if he went to the state of Maine and
bought an automobile there? Would it be just? | think that the
answer is "No". What do we do? We follow the decisions of the
Privy Council, for after all, they set down the last word in the con-
struction of laws. The Privy Council has said, as the courts in the
United States have declared, that you cannot interfere in intra-
commerce. We cannot interfere in the commerce and trade of the
other provinces. But the Privy Council has declared as far back as
1887 that the provinces can tax directly, any man who is legally
present in the province of Quebec. Therefore, if your neighbor in
the province of Quebec goes to the State of Maine and buys an
automobile there, brings his automobile into the Province of
Quebec, this province has the right, according to this decision of
1887, confirmed several times since, this province has the right to
state to that man: "You intend using an automobile in this pro-
vince; you will pay the same tax as your neighbor who has bought
within the province an automobile upon which he has paid the sales
tax." That is why, in the U.S., in most of the states that have a
sales tax, they have two taxes: one to complement the other. We,
in Canada, | don't know about Saskatchewan, but | heard the
speaker of this afternoon state that they have embodied that right
of the State within the one law, as we have done in the Province
of Quebec. | think I have given you my views on the subject.

Now, the Fathers of Confederation, having decided about our
Constitution, have determined the rights of the Dominion and
determined the rights of the Provinces. These rights do not over-
ride one another; they spring from the same source and that is a
sovereign authority. Both jurisdictions are supreme in their sphere.
And it has been decided in a case where the Province of Quebec, not
purposely, but was really overriding the Dominion in a certain
sphere, the Privy Council has decided that though the Province of
Quebec had the right to tax directly, that it could not tax directly
to such an extent that it would push away the other jurisdiction.
In other words, the Privy Council, the highest authority, has con-
strued the Constitution to the effect that each jurisdiction must have
regard to the rights of the other. If I've got a right with you to
occupy a certain building | must allow you to occupy that building,
jointly and together with me. | can't occupy all of it and push you
away. If you have rights in that building, | must respect your
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rights: the same, with regards the two jurisdictions, provincial and
federal. (Applause).

MR. ILIFP'E: Thank you very much, Mr. Shink. Gentlemen,
it seems that with the interjection of another school of thought we
now have a marked difference of opinion as to whether or not in-
dividual incomes should be exposed to taxation both when they are
received and when they are spent, or, once only. When we who
are financially minded find that differences of opinion exist, it is
customary to seek legal advicee. We now have the happy oppor-
tunity to turn to Mr. C. S. Richardson, K.C, of the firm of Mont-
gomery, McMichacl and Company, of Montreal. Mr. Richardson
was born in Sydney, Nova Scotia. He received his academic train-
ing at Acadia, and studied law at Dalhousie University. He first
practised law in Nova Scotia and was ultimately counsel to the
Duncan Coal Commission. Following that, in 1926, he moved to
Montreal as a partner in his present firm, and now specializes in
corporation and other tax law. Perhaps Mr. Richardson can help
us to reconcile the two points of view which have been expressed
by our previous speakers. Mr. Richardson.

MR. C. S. RICHARDSON: Mr. Chairman, | wonder whether
with your permission, even at this late hour, and as | don't expect
to speak for any extended period, the gentlemen might like to rise,
stretch themselves and have some fresh air.

— Intermission —

MR. ILIFFE: If you are ready, gentlemen, | think we should
proceed; time is slipping on.

MR. RICHARDSON: Thank you very much, Mr. Chairman.
The reason | suggested, with the Chairman's permission, that the
air be somewhat cleared was not with respect to my good friend,
Dr. Petrie, who has graduated into the ranks of Acadia alumni, or
the preceding speakers for, knowing myself better than any of them,
even though | like them all, | realize with what degree of hot air
the room can now be filled for the next few minutes. (Laughter).
First of all, Mr. Chairman, and | want to take only five or six
minutes because | guess that is about all | can stand under the bar-
rage of Dr. Petrie over here, may | say how delighted | am, speak-
ing not as a taxpayer, which is my role in a minute or two, but as
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a member of the legal profession, in being with you at this first
Annual  Conference of the |Institute of Public Administration.

The Canadian Bar Association, of one of whose committees |
happen to be the Chairman, has just had its Convention out West,
after a history relatively short, certainly compared with the Am-
erican Bar Association—from about 1917. Those who are older
than | in the profession have told me with what feelings of misgiv-
ing some members of the Canadian Bar from various provinces had
about the future of the Canadian Bar Association when it started,
and for a few years there was a great deal of feeling that perhaps
the Bar Association might not live in Canada as a national entity.
But today, and for the last few years it has become a strong and
virile organization and perhaps is one of the most interesting
vehicles in Canadian life today for bringing about that great degree
of Canadian unity that we, whether in the Maritimes with all the
problems or in Central Canada with all the wealth, or in Western
Canada with all the virility, wish to hope for this great nation.
(Laughter). Therefore, as a taxpayer, as a member of the Bar, |
would like to express on behalf of the Bar Association which would
wish me so to do, congratulations to your Institute, congratulations
to your public administrators, at all levels, Dominion, Provincial
and Municipal, for having seen the wisdom of getting together an
Institute of this character and with the force that has been so well
evidenced at the meetings today. You are on the way, | should
think, to an exceedingly bright future and to make a significant
contribution to the life of Canada.

As | may have little to contribute to a group like this | take
some comfort in the fact that my firm has made only recently rather
significant contributions to the field in which you gentlemen are
particularly interested. One of our senior partners was Warwick
Chipman, who is now Ambassador of Canada to India and previ-
ously filled similar posts in Chile and the Argentine. Our firm made
within the last few years a contribution in the person of Orville S.
Tyndale as Chancellor of that great university, McGill, and more
recently Bud Drury as the Deputy Minister of Defence. Therefore,
if 1 have added nothing to your deliberations, | do take some conso-
lation in that these distinguished men with whom | was privileged
to work in close professional association are now working in fields
allied to the Institute of Public Administration. Somebody was



96 THE INSTITUTE OF PUBLIC ADMINISTRATION OF CANADA

discussing this morning which is the older in the life of the world,
public administrators, as such, or members of the legal profession.
The discussion waxed somewhat warm. Mr. Chairman, and most of
the gentlemen of the group that were discussing it said it was the
public administrators because, when the world was evolving, it
must have been a public administrator who brought order out of
chaos, but | said, "But after all, who do you think brought the
chaos?" (Laughter). | suggest still the legal profession is the
older. (Laughter).

I can speak, Mr. Chairman, as a member of the legal profession
on this topic of Provincial Sales Tax. You have indicated to me,
though, you would prefer some discussion from the point of view of
the taxpayer. | was glad to hear my good friend, George Shink,
in rebuttal to Dr. Petrie, say, essentially, taxpayers don't want any
taxes at all, and if you want to start from that premise, that's an
excellent one. But, as the chairman of the Board of Directors of the
Welfare Federation of Montreal, which has a modest budget, com-
pared to all the figures you gentlemen throw around, of only
$2,500,000, for a relatively small English-speaking community of
about 250,000 people, I would wish a great deal of money to come
for welfare work, but 1 know | can't get it except out of the pockets
of the citizens, whether they be citizens of a municipality, like
Montreal, or the Province of Quebec, or the Dominion of Canada.
And, although in British Columbia welfare work is helped by sales
taxes, as Mr. Detwiller has so well observed, to whom | would like
to pay my own sincere and very humble and genuine tribute to the
tremendous amount of research and work evidenced by his excellent
paper, I know we are all indebted to him (Applause), | rather got
the idea that British Columbia had even made progress upon the
Quebec Retail Sales Tax Act which came into force some years ago.
Here in the Province of Quebec, they have merely said, "Well, to
hang with the taxpayer." Out in British Columbia, they have gone
to the modern idea of using complicated recording machines and
electrocuting him. (Laughter). As a matter of fact, | can speak as
a real taxpayer more than anybody here, | think, not because of
the affluence of the profession to which Dr. Petrie referred, but
simply because of my domicile being in the City of Montreal. Some-
years ago it was my great pleasure to have a Dominion Income Tax,
a Provincial Income Tax and a City of Montreal Income Tax, and
now it is my extreme happiness to have a Dominion sales tax, a
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Provincial sales Tax, City of Montreal sales tax, and since April 1st,
most appropriately named, an educational tax of 1% in the City of
Montreal. So, therefore, | speak with some sensitivity from a tax-
payer's point of view. (Laughter).

Now, Mr. Chairman, you don't expect me to give a learned
discussion on the law. 1 was not offered any fee for coming here
this afternoon (laughter) and, frankly, | dont expect to get any,
but it would ill become me in the eyes of my senior partners or of
my brethren of the law, if | didn't, as perhaps the only one at this
Institute, take the book in hand and literally throw it at you. If
our institutions of. democracy mean what they should mean, that
there should be an opportunity for not only Mr. Detwiller, able
though his dissertation was, and George Shink and Dr. Petrie, in-
teresting and effective though they have been, and the present
speaker and the one who is to follow—but for members on that side
of the table to speak, particularly upon a subject like this. So just
to put the setting, and | shall have finished, I'd like you to hear a
very short part of the judgment of the Privy Council in the Atlantic
Smoke Stores case, already referred to, and in which my partner,
Warwick Chipman, was one of the leading counsel for the company.
Il read part of Viscount Simon's judgment and then leave with
you, Mr. Chajrman, and the group here, three questions. And | do
so with great respect to the main speaker this afternoon who, quite
appropriately enough, from the point of view of his own Act, spoke
with a certain degree of dogmatic authority. But the learned Lord
said:

"A striking difference of opinion has disclosed itself in
the Canadian courts as to the validity of the taxing legislation.

In the Supreme Court of New Brunswick the Chief Justice and

his two colleagues, Grimmer and Richards (the friend of whom

Dr. Petrie spoke a few minutes ago) held that the tax was valid.

Applying the definition of a direct tax which was used by Lord

Hobhouse in Bank of Toronto vs. Lambe, and which is derived

from John Stuart Mill's 'Principles of Political Economy' as

‘one which is demanded from the very persons who it is in-

tended or desired should pay it, they held that the tax in all

its forms was a direct tax and within the power of the pro-
vincial legislature to impose. On appeal to the Supreme Court
of Canada, conflicting views were expressed, and these need
to be carefully analyzed. On the first and main form of the
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tax, Duff, the Chief Justice, and Davis held that the tax was
not direct. The Chief Justice considered that the tax was a
tax on tobacco in respect to the commercial dealing between the
retail vendor and the purchaser. He says that ‘the payment of
the tax is not only a condition of legal purchase; it is an in-
tegral element in the transaction of sale and purchase passing
from the purchaser to the vendor as part of the price to the
purchaser'. In effect, the argument is that this is a sales tax
and that, being a sales tax, it is necessarily indirect. Rinfret
and Crockett of the Canadian Supreme Court maintained the
opposite view, and agreed with the judgment of the Supreme
Court of New Brunswick that the tax in all its forms was intra
vires. Kerwin (as if he wasnt to be in one camp or the other)
took up an intermediate position. He considered that the tax
in the form (a) was valid but that the attempt to impose a
tax on an agent failed as being indirect taxation. He further
held that the tax in the forms (c) and (d) was also invalid as
being an infringement of Section 121 of The British North
America Act. Hudson held that the tax was valid, save so far
as it imposed a liability on an agent, i.e., that (a) and (c) were
valid, but that (b) and (d) were not. (He takes the middle of
the road course) and Taschereau J. took the same view. In
the result, therefore, the majority of the Supreme Court of
Canada (a rather learned body) decided that the tax in the
forms (@) and (d) was valid but that it was invalid in the
forms (b) and (d), since these latter forms involved taxation
of an agent, whereas the burden of the taxation would fall
upon his principal.”

Now with that, | leave three questions for the consideration of
your Institute, probably none, and certainly not all of which will be
answered this afternoon. No. 1—In 1949, should Mill's definition
of a "direct tax" be upheld and stand? No. 2—In 1949, should
Sections 91 and 92 as drafted and promulgated as of July 1st, 1867,
still stand? And No. 3—relevant to Dr. Petrie's point—Are we,
out of the pockets of the taxpayer, whom | represent, modestly
now, going to take all of our taxation as it comes in or as it goes
out, or partly in one form or partly in the other? Within the time
allotted to me, Mr. Chairman, | cannot answer these questions, |
can only leave them for consideration of the members at this and
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subsequent meetings of this Institute. And with that, and in keen
anticipation, 1, as they would say every four years among our great
neighbors to the South, yield the floor to California. (Applause).

MR. ILIFFE: May | now call upon the last speaker on this
afternoon's programme, Mr. Dixwell L. Pierce, Secretary of the
State Board of Equalization of the State of California. Our Presi-
dent, this morning, introduced Mr. Pierce to us and he needs no
further introduction at the present time. | would like to mention,
however, that the State Board of Equalization of California func-
tions very effectively both in the field of research and in the field
of tax administration. Mr. Pierce, please.

MR. DIXWELL L. PIERCE: Mr. Chairman and Members of
the Institute. It would be interesting to attempt to answer Mr.
Richardson's questions, but, as a mere outlander, 1 shall not be so
brash. Perhaps the last question, however, will permit of some
answer by a person from the States. | dare say that it is quite
reasonable to forecast that the governments will continue to take
money from taxpayers in large quantities through the use of a
variety of methods. That is because people expect so much of their
governments today, as so ably explained by Mr. Shink at an earlier
session.

The same forms of taxation that proved adequate in the past
no longer meet the bill today. We must accustom ourselves to the
circumstances that here and in the United States governments of all
types will continue to demand more and more from us who raise
the revenues. They do this in response to increasing demands of
the people for governmental services. To the extent that the gov-
ernment can do these things better than they can be done privately,
this may not be a bad development, unless we stray too far from
the splendid thought that Dr. Walters left with us this morning
when he was quoting from Abraham Lincoln. We must, of course,
guard against that degree of paternalism that will tend to make the
citizen expect the government to solve all of its problems, both
fiscal and physical.

If I may borrow from the musical comedy, "Oklahoma", it
appears that in California we have gone “about as fur as we can go"
in the rather remarkable system of old age pensions recently adopted
there. There is a proposit